GUARDIANSHIP OVERVIEW

Guardianship is a legal relationship established by a court in which an individual or individuals are
appointed to protect, provide care and make decisions for an incapacitated person.

An incapacitated person is an adult who, because of a physical or mental condition, is substantially
unable to provide food, clothing, or shelter for himself or herself or care for their own physical health.
Guardianships are created for a variety of different reasons. People become incapacitated due to
disease, injury or developmental disability. “Incapacity” is largely determined by the court’s reliance
on a Health Care Provider’s Certificate of Medical Examination.

An individual who is determined to be incapacitated by a court is referred to as a “ward.” Before the
court makes the determination of incapacity, a person for whom a guardianship application has been
filed is called the “alleged incapacitated person” or “proposed ward.” The court certificates that verify
the type of guardianship as well as the appointment and qualification of the guardian(s) are called
“letters of guardianship.”

A guardian of the person is responsible to take care of the physical well-being of the ward, which
includes providing care, supervision, food, clothing, shelter and medical treatment. The guardian has
the authority to make non-financial decisions related to housing, education, vocational training,
medical treatment, psychological treatment, and general care. However, a guardian of the person does
not control a ward’s financial affairs unless specifically authorized by court order to manage the
ward’s income and assets in an amount up to $20,000 per year. The court requires an annual report
from a guardian of the person to maintain current guardianship letters. Otherwise, the letters expire.

A guardian of the estate is responsible for collecting all funds and property owed to the estate and
overseeing and managing the ward’s property and finances. The guardian must get permission from the
court to make distributions of funds that are not specifically pre-authorized by the court. The guardian
must also obtain court authorization to sell the ward’s home, vehicle or other assets. The court requires
a guardian of the estate to file an annual accounting of the ward’s income and assets. In most counties,
this annual account must be completed by an attorney, which means there will be continual costs.

A guardianship may be a full “plenary” guardianship or a partial “limited authority” guardianship. A
full guardianship removes a ward’s rights to vote, drive, get married, make medical decisions, choose
where to live, own or operate a firearm, and sign legal documents. A limited guardianship allows the
ward to retain certain rights (most commonly, the right to vote).

The court can appoint a temporary guardian in cases that involve emergency medical procedures,
imminent threat of abuse, time-sensitive issues, etc. A temporary guardianship usually lasts no more
than 60 days and is followed by a permanent guardianship.

ALTERNATIVES TO GUARDIANSHIP, SUPPORTS & SERVICES

Because guardianship removes fundamental rights and privileges from a ward, a guardian applicant
must consider alternatives to the guardianship and evaluate whether supports and services could avoid
the need for a permanent guardianship.
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Possible alternatives to guardianship of the person include a medical power of attorney, durable power
of attorney, supported decision-making agreement, and/or declaration for mental health treatment.
These legal documents are valid only when signed by a person with the capacity to understand what he
or she is signing.

Possible alternatives to a guardianship of the estate include durable powers of attorney over financial
matters, supported decision-making agreements, special needs trusts, representative payee
appointments, etc. A guardianship of the estate can often be avoided for an incapacitated person with a
developmental disability when a loved one agrees to serve as representative payee to manage payments
from the Social Security Administration (SSI or SSDI) and when a special needs trust is established for
the benefit of the incapacitated person.

VENUE AND SELECTION OF GUARDIAN

Individuals can apply to be guardians in the county: (1) where the proposed ward resides; (2) where the
proposed ward is located when the application is filed; or (3) where the principal estate of the proposed
ward is located. If a ward moves to a new county (or new state) after a guardian is appointed, the
guardianship must be transferred to the appropriate county of residence.

The court will appoint a guardian after considering the circumstances and the incapacitated person’s
best interests with preference going to a spouse and the nearest of kin (children, parents, siblings and
grandparents) unless the relative was specifically disqualified from serving as guardian in a declaration
executed by the proposed ward when he or she had capacity or if another individual was designated to
serve in the declaration instead of the family member. In Texas, co-guardians may be appointed if it is
in the best interest of the ward and the co-guardians are married to each other, acting as joint managing
conservators, or both parents of an incapacitated adult (depending on prior suits affecting the parent-
child relationship). However, some judges do not like to appoint divorced parents as co-guardians
except in rare circumstances.

A person is disqualified from serving as guardian if the person is indebted to the ward, a party to a
lawsuit affecting the ward, asserting a claim adverse to the ward or the ward’s property, a non-resident
of Texas with no resident agent, a minor, an incapacitated person, or otherwise found to be unsuitable
by the court. A person is usually disqualified if he or she has criminal history that includes any felony
conviction, sexual offense, aggravated assault, injury to a child, abandonment or endangerment of a
child, or repeated family violence.

GUARDIANSHIP PROCESS

GUARDIANSHIP OF PERSON

1. Physician licensed in Texas completes the Health Care Provider’s Certificate of Medical
Examination (“CME”). Be sure to use the most recent revision — currently Sept. 2023.

2. Guardianship application is filed within 120 days of date that proposed ward was examined by the

physician (as indicated on CME).

Proposed ward is served by the sheriff or other officer (constable).

4. Family members receive notice of guardianship (personal service, certified mail or waivers). If
family members cannot be located, substituted service may be authorized by the court.

5. Proposed guardian or co-guardians complete JBCC registration and online training.
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JBCC conducts criminal background check on proposed guardian(s).

7. Court-appointed attorney ad litem meets with proposed ward and appears in court to represent
proposed ward’s interests.

8. Court investigator (in statutory probate courts) files report of investigation.

9. Court hearing held and judge determines incapacity of proposed ward and appoints guardian.

10. Appointed guardian qualifies by signing oath and submitting court-ordered bond.

11. Each year, guardian files annual report on well-being of ward (no attorney assistance needed).

It typically takes 2-4 months to establish the guardianship, but may take longer depending on the court,
attorney ad litem, required notice to family members, and other factors.

GUARDIANSHIP OF ESTATE

In addition to the steps listed above:

12. Guardian of the estate who expects to manage at least $50,000 in guardianship assets must undergo
fingerprinting as part of the criminal history investigation. JBCC will email instructions for finger-
printing after registration process is complete.

13. Appointed guardian must qualify for a bond in an amount determined by the court to cover the
income and assets that will be managed under the guardianship. An individual with poor credit or
criminal history may not be able to obtain the bond necessary to serve as guardian.

14. Within 30 days of filing oath and/or bond (whichever date is later—known as “qualification date”),
the guardian must file an inventory, appraisement and list of claims of the guardianship estate.

15. Within 30 days of qualification, the guardian must publish a notice to creditors in a newspaper of
general circulation in the county. Proof of the publication must be filed with the court.

16. Within four months of qualification, the guardian must give notice by certified or registered mail to
all secured creditors and claimants of which the guardian has actual notice.

17. Within 180 days of qualification, unless waived or not needed due to minimal amount of assets, the
guardian must file an investment plan with the court.

18. The guardian must receive permission from the court to pay creditors of the estate or distribute
funds that are not specifically pre-authorized by the court. The guardian must also obtain court
authorization to sell guardianship assets such as a home or vehicle.

19. Each year, the guardian must renew his or her bond and file an Annual Account as explained below.

ANNUAL REPORTS & ACCOUNTS

Guardianship letters are issued with an expiration date that is 16 months from the date of the
guardian’s qualification. To renew guardianship letters, each year a guardian of the person must file an
Annual Report on the Condition and Well-being of the Ward and a guardian of the estate must file an
Annual Account reporting on the income, expenditures and total value of estate assets. The Annual
Report on the Condition and Well-being of the Ward serves to update the Probate Court on the mental,
physical, emotional and living condition of the ward. Annual report forms are found on most probate
court websites and do not require the assistance of an attorney to complete the form. If the annual
report is not filed with the court, guardianship letters will expire. Repeated failure to timely file an
annual report may lead to removal of the guardian and appointment of a successor guardian. The
Annual Account reports on the income, expenditures and total value of estate assets during the one-year
accounting period. Most courts require the services of an attorney to file this accounting. The annual
account must be approved by the court before letters of guardianship of the estate are renewed.
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GUARDIANSHIP POWERS & RESTRICTIONS

The rights and duties of the guardian of the person are specified in the court order and may include:
* Right to have physical possession of the ward and establish the ward’s legal domicile;
* Duty to ensure that the ward is cared for, supervised and protected;
* Duty to provide clothing, food, medical care and shelter for the ward;
» Right to have access to the ward’s medical, dental, psychiatric, and educational records;
* Power to consent to medical, psychiatric and surgical treatment except for the psychiatric
commitment of the ward which requires court approval;
* Power to consent to appropriate educational, vocational and recreational services for the Ward;
* Power to sign documents so that the ward can be employed;
* Power to apply for and to secure an identification card for the Ward;
* Power to access all government funds and services to which the Ward may be entitled; and
* In some cases, the right to manage the Ward’s income and assets in an amount up to $20,000/year.

The rights and duties of the guardian of the estate may include:

* Power to possess and manage the ward’s real property and personal property, including bank
accounts, certificates of deposit, money market accounts, safe deposit boxes, investment accounts,
stocks, or bonds;

* Power to review and take possession of all financial records of the ward, past or present;

* Power, with prior Court permission, to sell, exchange, or dispose of the ward’s property;

* Power to manage, maintain, repair or insure any and all property; and

* Power to collect all debts, rentals, or claims and enforce all obligations of the Ward,

It is important to understand that there may be certain special needs college programs for which the
ward is ineligible if he or she is under a guardianship. There may also be restrictions on the guardian’s
ability to act as a paid caregiver for the ward under the Consumer Directed Services (CDS) option of
some Medicaid waiver programs (although agency options are usually available). As explained above,
a guardian of the person does not have authority to manage finances for the ward in his or her capacity
as guardian (unless authorized to manage up to $20,000), but the guardian is not prevented from
serving in other fiduciary roles such as Social Security representative payee or trustee of a special
needs trust.

SUCCESSOR GUARDIANS & MODIFICATION OF GUARDIANSHIP

A successor guardian must be appointed by the judge at a court hearing. A guardian can recommend a
successor guardian in his or her estate planning documents, and the judge will give deference to that
recommendation unless the judge does not believe the appointment is in the ward’s best interest. No
additional medical evidence is necessary for a successor guardianship, but the successor guardian must
register with JBCC, have a criminal background check, complete online guardianship training and
qualify for a bond.

A ward may have his or her rights restored (partial or total) if sufficient capacity is supported by
medical evidence (new CME, witness testimony, etc.). In most circumstances, the guardianship is
permanent and continues until the ward dies. If the guardianship is no longer needed, the guardian
must file a final report and/or account and seek permission from the court to terminate the
guardianship.
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