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Guardianship and
Alternatives to Guardianship

Alison Packard
Packard Law Firm
San Antonio, Texas

210-340-8877

Alison Packard focuses her practice on special
needs planning, including trust and estate work,
government benefits, guardianship, alternatives to
guardianship, and general probate work.

She is the mother of a 31-year-old daughter with
significant special needs.

The combination of Alison’s personal and
professional experience allow her to better
understand and serve her clients who worry about
their loved ones with disabilities.

Legal Disclaimer

a This presentation should not be
l construed as legal advice for any
! particular set of circumstances.
— A — Please visit with a licensed attorney
to discuss your personal situation.

Parents of Minor Children

In Texas, parents of minor children have a range of rights
and responsibilities, including:

* Right to physical possession of child;
* Responsibility to support, protect, and care for child;

* Right to make decisions about child’s upbringing,
including education, residence, religious training, and
healthcare/medical decisions;

* Right to access child’s medical, dental, psychological and
educational records.

Parents do not have automatic legal authority to manage a
minor child’s money or property, even if the child inherited it.

Adulthood Rights

Age 18: Legal adult has authority to make own
decisions, including entering and signing contracts,
so long as individual has capacity to understand
decision and/or document that is being signed.

Capacity is presumed unless a court determines
incapacity.

Parent no longer has legal authority to access records or make decisions
for adult child regarding education, residence, marriage, medical, dental
or psychological treatment.

Options for Adult with Disabilities

1. Adult child represents himself/herself.
2. Guardian is appointed.

3. Less-restrictive alternative is arranged.
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What is Guardianship?

Guardianship is a court-arranged legal relationship where a
judge appoints a person (the guardian) to make decisions for
another person (the ward) who cannot make those decisions
for himself/herself due to incapacity.

The Court continues to oversee the guardianship and requires
the guardian to report annually on the well-being of the ward.
If the guardian is managing the ward’s money, an annual
accounting is also required.

Guardianship INCAPACITY is different from...

1. Disability determination by the Social Security Administration:
For SSI/SSDI eligibility, a disabled adult is an individual who is unable to
engage in any substantial gainful activity by reason of any medically
determinable physical or mental impairment that is expected to result in
death or last at least 12 months. 42 U.S.C. §1382c(a)(3).

2. Contractual Capacity to sign legal documents:
Individual has the legal and mental ability (“sound mind”) to understand the
nature and consequences of entering into a contract, and to comprehend
the business being transacted. This includes understanding the specific
terms and obligations of the agreement and appreciating its effects.

Court Determination of Incapacity

for Guardianship

“Incapacitated person” means:
(1) a minor;
(2) an adult who, because of a physical or mental condition, is
substantially unable to:
(A) provide food, clothing or shelter for himself or herself;
(B) care for the person’s own physical health; or
(C) manage the person’s own financial affairs; or
(3) a person who must have a guardian appointed for the person to
receive funds due the person from a government source.
Texas Estates Code §1002.017

Certificate of Medical Examination

Health Care Provider specifies ability

INCAPACITY per

Heath Care

to make decisions regarding:
* Residence

* Marriage

* Voting

* Driving

* Medical and dental treatment
* Psychological/psychiatric treatment

* Finances

PN rr—
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Total Guardianship Removes Rights

* Vote
* Marry
* Make personal decisions regarding own residence

» Consent to or object to medical, dental, psychological or
psychiatric treatment

* Drive (obtain or hold driver’s license)

* Manage financial, business and managerial matters
* Own and operate a firearm and ammunition

* Make educational decisions
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Guardianship Guardianship
TOTAL guardianship of Person of Estate
or

PARTIAL “limited authority” guardianship
(some rights retained)

\H@g
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Guardian of Person Guardian of Person with Right to Manage Limited Funds
up to $20,000 per year

* Right to have physical possession of Ward and establish Ward’s legal
domicile;

« Ensuring that Ward is cared for, supervised and protected; In Texas, a Guardian of the Person can be given authority by the court to

access, manage and spend the Ward’s funds, up to a limit of $20,000 per

year, for the Ward’s benefit.

* Requires new bond or rider to existing bond.

* Providing clothing, food, medical care and shelter for Ward;
* Power to sign documents so that Ward can be employed;

* Power to consent to medical, psychiatric and surgical treatment except

for the psychiatric commitment of Ward which requires court approval. * Guardian must account for expenditures in annual report.

Texas Estates Code §1151.0525

Guardian must report on the Ward’s well-being each year and inform the
court of any changes necessary. (Usually no attorney assistance needed.)
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Guardian of Estate
Continued Expenses for Guardianship of Estate

* Right to possess and review Ward’s financial records;
* Power to manage real property and personal property including bank
accounts and investment accounts;

* Bond must be maintained.
*In most counties, attorney assistance is required to complete

* Power to collect all debts, rentals, or claims and enforce all obligations annual accountings.
of the Ward; * Court authorization is required for many actions of the guardian
* Duty to inventory property and provide accountings to the court; (spending Ward’s funds, selling property, paying creditors,
* Duty to protect and insure property; transferring assets to special needs trust, etc.)
* Power, with court permission, to expend funds;
* Power, Wl'th court perg‘.'ss";f" tohsell the|Ward’s prthipzrty; Many parents of individuals with developmental disabilities
Duty to close out guardianship when no longer needed. choose to pursue guardianship of person only and use
Guardian must qualify for bond (good credit score and no criminal history). alternatives to manage income and assets.
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Texas Guardianship Law ? GUARDIANSHIP OF PERSON /\
Alternatives to guardianship and supports LESS-RESTRICTIVE ALTERNATIVES:
and services must be considered before * Medical Power of Attorney
guardian can be appointed. * Durable Power of Attorney

* Supported Decision-making Agreement
* Declaration for Mental Health Treatment

19 20

Medical Power of Attorney Durable Power of Attorney

Legal document giving one person the power to act for another
* make residential and educational decisions, vocational
training and employment, sign contracts, etc.
f Po
Can be effective IMMEDIATELY wer of Attorney
or UPON INCAPACITY ! ~

* Agent appointed to make medical decisions for person who
is unable to make own decisions.

« Effective upon doctor’s determination of incapacity.

« Individual signing POA must have capacity to understand
legal document.

* POA may be revoked (orally or in writing) by notifying the

agent, physician or provider.
l *Must understand legal document.
L Revocable.
SN
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Supported Decision-Making Agreements

Powers of Attorney for Everyone!

* Agreement between adult with disabilities and “supporter.”

* Doesn’t require court approval or attorney drafting.

* Principal must have capacity to understand process and purpose of
agreement and consequence of signing it.

* Supporter CANNOT make decisions for person with disabilities - only
assist in decision-making.

Theory:

Decision-making is a learned skill that requires practice.

People with disabilities need opportunity, experience and support to
learn to make good decisions.

23 24
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SDMA language
Appointment of Supporter:
| (Name of Adult with Disability),
I choose (Name of Supporter) to be my Supporter.

am entering into this agreement voluntarily.

Supporter’s Address:

Phone Number:

E-mail Address:

My Supporter may help me with life decisions about:
Yes ___No___obtaining food, clothing and a place to live

Yes ___ No___ my physical health

Yes ___ No___ my mental health

Yes ___No___ managing my money or property

Yes ___ No___ getting an education or other training

Yes ___ No___ choosing and maintaining my services and supports
Yes ___No___finding ajob

Yes ___No___ Other:

My Supporter does not make decisions for me. To help me make decisions,
my Supporter may:

1. Help me get the information | need to make medical, psychological,
financial, or educational decisions;

2. Help me understand my choices so | can make the best decision for me;
or

3. Help me communicate my decision to the right people.

Yes_ _ No____ My Supporter may see my private health information under
the Health Insurance Portability and Accountability Act of 1996. | will provide
a signed release.

Yes___ No____ My Supporter may see my educational records under the
Family Educational Rights and Privacy Act of 1974 (20 U.S.C. Section 1232g).
| will provide a signed release.
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Guardianship of Estate sk Representative Payee
pb OEC,
C’\ ~ JP} . . .. .
LESS-RESTRICTIVE ALTERNATIVES: %S\R\i *Social Security Administration Only
* Supported decision-making agreement z, """l z *SSA does not accept POA
* Statutory durable power of attorney ""/MSTN&\
«Social Security representative pavee Appoint individual or approved organization:
y_ P . pay! * Online using your personal my Social Security account.
* Trustee managing assets in a trust « By telephone at 1-800-772-1213 (TTY 1-800-325-0778).
* For young beneficiary: Court registry, UTMA account, * In person by going to your local field office.
1301 management trust * By mail using Form SSA-4547 — Advance Designation of
Representative Payee.
27 28

TRUST

TRUSTEE holds title to property
subject to obligation to use property
for benefit of BENEFICIARY

NOTE: Trustee is not a guardian
but can avoid guardianship of estate

How is a Special Needs Trust
different from another trust?

« Beneficiary is disabled (physically or mentally).
* Beneficiary control is restricted.

* Stated purpose to “supplement and not supplant” government
benefits — NOT a support trust.

* Trust is not a countable resource for needs-based government
benefits. No transfer penalty.

29
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Minor Child with Assets

First-Party SNT:
Funded with assets that belong

to beneficiary Gt'lardlanshlps o.f the estate .or 1301 management trusts,
Medicaid back with court oversight, are typically required for parents to
Two Types (Medicaid payback) manage and spend minor’s assets.
of SNTs Third-Party SNT: OTHER OPTIONS: 2
Funded with assets belonging 1. Trust. If assets are left to a trust for the minor’s benefit, a parent can be appointed
to anyone other than the as trustee and avoid court oversight on the trust management.
bene IClary 2. UTMA Account. The Uniform Transfers to Minors Act allows parents or guardians to
(No Medicaid payback) establish a custodial account for a minor until the child reaches age 21 in Texas.
3. Court Registry. A minor’s funds can be place in the registry of the court until the
child reaches age 18.
31 32

To avoid guardianship...
Estate Planning is Critical for Families with
Minor or Special Needs Children

How long does the
guardianship process
take?

* Establish (or update) Will to have property
left to third-party special needs trust.

* Include contingent trusts for minor children.

* Change (or add) designated beneficiaries on
bank accounts, retirement accounts, life

insurance policies, etc. - When ShOU|d I Start?

* Be careful about naming minor beneficiaries.

 Consider naming third-party special needs
trust as beneficiary. 5
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Guardianship Application Temporary Guardianship

* Filed within 120 days of date that doctor examined Proposed Ward

Court can appoint temporary guardian (less than 60 days
* Up to 6 months before 18t birthday

unless extended) if there is probable cause to believe that
person requires immediate appointment of guardian for
emergency medical procedures, imminent threat of
abuse, time-sensitive issues, etc.

Guardianship in county:
« where the potential ward resides;
* where the potential ward is located when the application is filed; or
« where the principal estate of the potential Ward is located.

EMERGENCY

35 36
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GUARDIANSHIP PROCESS

® Physician’s CME completed
® Guardianship application filed:

® Criminal background checks

® Court hearing after 18t birthday

® within 120 days of CME exam date (unless IDD)
® as early as 6 months before 18t birthday
® Personal service of proposed ward
® Service/notice to family members or waivers signed
® JBCC registration and online training

® Attorney Ad Litem appointed and makes visit
® Court investigator files report (statutory probate courts)

*® Bond and Oath signed = Qualification

Additional Steps for Guardianship of Estate

« Fingerprinting if managing more than $50,000 in assets
« Published notice to creditors in newspaper

* Certified mail notice to secured creditors

* Inventory, Appraisement and List of Claims

* Application for monthly or annual allowances

* Investment plan

* Applications to sell property and pay creditors/bills

* Annual accountings
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Who can QUALIFY to serve as Who is DISQUALIFIED from serving :
Guardian? as Guardian? Successor Guardian
1. Spouse « Minor/other incapacitated person
2. Nearest of kin (children, parents, * History of notoriously bad conduct * Guardian should specify in Will or other legal document who
siblings, grandparents) (Sexﬁ?('j“t:“s;: agg'avate‘éassau'fr i"Jr:Jlfg should become successor guardian upon death or incapacity
.. . to child, abandoning or endangering child, .
3. Ellgll')l'e person who is beSt‘ continuous family violence) of guardlan'
qualified to serve as guardian R . i .
* Non-resident of Texas with no « If there is someone you DO NOT WANT to serve as guardian,
o , _ resident agent you can (and should) specify this.
Co-guardians (joint appointment) if * Indebted to Ward . . X . .
married or joint managing conservators « Party to lawsuit affecting Ward * Otherwise, guardianship opportunity will be offered
« Asserting claim adverse to Ward or according to “degree of kinship.”
*JBCC guardianship training & background Ward’s property
check * Lack of education or experience to
perform duties
» Found by Court to be unsuitable
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How do | renew my guardianship
letters? . . oge
Can Guardianship Be Modified
*annual report (GOP)
+annual account (GOE) or Terminated?
* current bond
* visit from court monitor in . . .
some counties Restoration of Rights (partial or total)
41 42
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What happens to
the guardianship
if we move?

Can a guardian be a paid

. @
caregiver for the Ward? .
There are restrictions on your ability |I
to act as a paid caregiver for your child
under the Consumer Directed Services Guardianship

(CDS) option of some Medicaid waiver
programs (although agency options
are usually available).
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Why is the guardianship process so expensive?
Will a guardianship affect eligibility for
: * Attorney’s fees
special needs college programs? ;
P ge prog « Attorney Ad Litem fees
* Court costs - filing fees, personal service,
. guardianship letters, annual reports
l‘\\ . * Bond
* Potential additional costs:
/'\., M Certified mail, private investigation, fingerprinting, annual accountings
‘ Wil i '
> (Some costs may be waived for individuals with limited income.)
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Tough Decision in Some Cases .
Contact Information
Guardianship? No Guardianship? .
Protects vulnerable people from Most restrictive action taken to Alison M. Packard
those who would abuse, neglect protect a vulnerable person. PACKARD LAW FIRM
or exploit them. .
Guardians support & advocate Wards can lose many or most of 1100 NW LOOp 410’ Suite 100
for their wards. their basic rights. San AntoniO, Texas 78213
‘ alison@packardfirm.com
Borderline cases: Consider vulnerability and need for protection, expected problems 210-340-8877
after death of parents, desired eligibility for college programs and housing, ability to WWW. packa rdfirm.com
obtain attorney’s verification of capacity, limited guardianship options, etc.
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