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Study Guide
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ An Overview of Procedural Safeguards ‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐
Section 1
In order to request your child’s educa onal records, write a le er to the school and request a complete copy
of your child’s en re cumula ve file and confiden al file, omi ng nothing. You want copies of all
evalua ons, records, correspondence, and other documents the school has about your child. Use a word
processor for your le er. Expect to pay a reasonable photocopying fee. Send one le er to the principal of
your child’s school and one le er to the director of special educa on. If you do not know the director’s name
and address, call the main oﬃce of the school district and request this informa on. If your child does not
a end a public school, send the le er to the principal of the last public school your child a ended. Before
you mail these le ers, sign them and make copies of the signed le ers for yourself. If the child is served by
other programs (bilingual, voca onal, gi ed and talented) or individuals (counselors, nurse, related service,
etc.), you should request any files that they have.

Section 2
Develop your own document management system so you will have a clearer understanding of your child’s
disability and educa onal needs. Organize your child’s file so you will have all the informa on about your
child in one place. This will enable you to track your child’s educa onal history and quickly locate any
document in your child’s file at the next school mee ng and you will gain a sense of control. Develop a list of
all individuals and agencies that may have informa on or records about your child i.e. medical or mental
health treatment services, including doctors, therapists, etc. Maintain your list by category of service
rendered, e.g., medical, educa onal, and psychological evalua ons. A er reques ng and receiving your
child’s educa onal records, organize the master file in chronological order.

Section 3
Schools must comply with a parent’s request to inspect and review records without unnecessary delay before
any mee ng – regarding an IEP, a hearing or resolu on session, and in no case more than 45 days a er the
request has been made. Schools must respond to reasonable requests for explana ons and interpreta ons of
the records. Schools can charge a fee for copies of records made for a parent, if the fee does not eﬀec vely
prevent the parents from exercising their right to inspect and review those records. Schools may not charge a
fee for searching for, or retrieving, a child’s records for parents.

Section 4
IdenƟficaƟon: If you are a parent, the most important defini on is likely to be “child with a disability.” Your
child’s classifica on as a “child with a disability” determines whether your child is eligible for special
educa on and related services under the law. A child with a disability is not automa cally eligible for special
educa on and related services under IDEA. The key phrase is “who, by reason thereof, needs special
educaƟon and related services.”
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Does the child’s disability adversely aﬀect educa onal performance? To be eligible for a free, appropriate
public educa on under the IDEA, the child must meet both criteria.
If a child has a disability but does not need “special educa on and related services,” the child will not be
eligible under IDEA but may be eligible for protec on under Sec on 504 of the Rehabilita on Act.
It is important for parents to remember that “good grades” does not automa cally mean that the child’s
educa onal performance is not “adversely aﬀected”. Also, needs in the area of social skills and inappropriate
behavior can require specially designed instruc on/special educa on and related services.
EvaluaƟon: The FIE report must be completed no later than 45 school days from the day the school receives
the parent’s wri en consent for the ini al evalua on. If the student is absent for 3 or more school days
during this period, the meline is extended by that number of days. The extension for absences does not
apply for: children under 5, not enrolled in school, or enrolled in a private or home school se ng.
The school must obtain parental consent before conduc ng the ini al evalua on. Parental consent for an
evalua on is not consent for the child to receive special educa on services. The school must obtain informed
parental consent before providing special educa on services.
If the wri en consent is received at least 35, but less than 45 school days before the last instruc onal day of
the school year, the evalua on must be completed and the wri en report provided to the parent by June 30.
The ARD mee ng must be held by the 15th school day of the following year to consider the evalua on. If the
consent is received less than 35 school days before the last instruc onal day, the meline would end during
the first part of the following school year. If the consent is received between the 35th and the 45th school
day before the last instruc onal day, the meline could end during the first part of the following school year
if the student is absent too many days.

Section 5
Parent parƟcipaƟon: Families, most par cularly parents, are vital par cipants in early interven on
programming, both at an organiza onal level determining policies and scope and at the individual level
where they are in mately involved in determining the EI services that their own child will receive.
Organiza onal and individual levels of involvement drive directly to the eﬀec veness of the Special Educa on
system overall and for individual children.

Section 6
IDEA and its regula ons bring public agencies a new op on for providing no ces to parents where both
par es agree to its use; e‐mail. Parents may elect to receive more than just the prior wri en no ce via email
(if the public agency makes the op on available). Subject to the availability of the op on, parents may also
agree to receive via email; the procedural safeguards no ce, and the no fica on of a due process complaint.
Nothing in the Act or regula ons requires that a parent’s elec on of this op on be in wri ng. As the
Department observed:
“It would be an unnecessary paperwork burden to require a parent who elects to receive noƟces by electronic
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mail to do so in wriƟng, parƟcularly when there are other methods available to document such a request, for
example, by the LEA making a notaƟon of the parent’s verbal request. We believe public agencies should have
the flexibility to determine whether and how to document that a parent elects to receive these noƟces by
electronic mail.” (71 Fed. Reg. at 46694) 300.505
Schools can also post the procedural safeguards document on the district website, but must give the parent a
paper copy, if that is what the parents want.

Section 7
If the public agency ini ates a hearing and the final decision of the hearing oﬃcer is that the agency’s
evalua on was appropriate, then parents s ll have the right to an IEE but not at public expense.
LimiƟng an IEE at public expense for each disputed evaluaƟon – These regula ons state that a parent is
en tled to only one IEE at public expense each me the public agency conducts an evalua on with which the
parent disagrees.
PresenƟng the results of an IEE as evidence in a due process hearing – Parents should not have the
“expecta on of privacy regarding an evalua on that is publicly‐funded or for which they seek public
funding.”
Privately funded evaluaƟons ‐ The regula ons also clarify that if a parent shares a privately‐funded
evalua on with the public agency, that evalua on may be presented as evidence in a due process hearing.

Section 8
CollaboraƟng with other agencies to idenƟfy children in need of a surrogate parent – IDEA requires that
public agencies have a method for determining whether a child needs a surrogate parent and for assigning
one to the child. This requirement is not specifically defined. Therefore, States and, as appropriate, agencies
have some discre on in more fully defining the method that will be used. In order to keep children from
falling through the cracks between mul ple State and local systems, collabora on with individuals and
organiza ons, such as child welfare agencies, juvenile jus ce personnel, and homeless liaisons, may be an
important component to be included in the methods developed to determine the need for and assigning a
surrogate parent.
Maintaining the confidenƟality of children’s informaƟon – Confiden ality protec ons must be addressed in
situa ons where a public agency involves other par es in its method for determining whether a surrogate
parent is needed and in assigning one to the child.
An excepƟon for “wards of the State.” – IDEA’s regula ons specify three criteria when the public agency is
selec ng a surrogate parent. A surrogate parent:


May not be an employee of the State educa onal agency, the local educa onal agency, or any other
agency that is involved in the educa on or care of the child;



May not have a personal or professional interest that conflicts with the interest of the child; and
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Must have knowledge and skills that ensure adequate representa on of the child.

Unaccompanied homeless youth – Thus, a temporary surrogate parent for an unaccompanied homeless
youth may include an employee of the State educa onal agency, or any other agency that is involved in the
educa on or care of the child. The final regula ons do not specify a me limit for a temporary surrogate
parent represen ng the child. The Department noted that “the need for a temporary surrogate parent will
vary depending on the specific circumstances and unique problems faced by each unaccompanied homeless
youth”.
Since this is an overview of Procedural Safeguards, if you need more specific informa on, the TEA procedures
regarding selec ng and training surrogate and foster parents can be found in the TEA commissioner’s rules at
TAC 89.1047.

Section 9
States also recognize that, despite reaching the age of majority, an individual may not have the ability or
fitness to exercise such rights and responsibili es as entering into binding contracts without parental
approval, execu ng a valid will, and vo ng. State law defines this as “incompetence” and a court with proper
jurisdic on can judge an individual to be legally unfit to make certain types of decisions or carry out certain
du es for themselves or “incompetent.” The rights and responsibili es for educa onal decision‐making,
par cipa on in mee ngs, and dispute resolu on may be shi ed from the parents to the ‘adult’ child. The one
right that must be given to both parents and the ‘adult’ child is the right to all no ces required under Part B
of the IDEA, such as prior wri en no ce, the procedural safeguards no ce, and no ce of ARD mee ngs. The
age of majority regula on also allows the transfer of parental rights at the age of majority to children not
determined incompetent who are incarcerated in an adult or juvenile, State or local correc onal ins tu on.
To ensure that both the parent and the child are informed of the transfer of rights, the public agency has
specific no ce requirements it must fulfill. In addi on to the no ce provision men oned above, no ce must
be given to the student as part of the ARD process, as part of talking about transi on planning designed to
help prepare students with disabili es for the adult world. In brief, beginning no later than one year before
the child reaches the age of majority, the IEP must include a statement that the student has been informed
of the transfer of rights, if any, which will occur at the age of majority.
Although States may provide that parental rights transfer to a child at age of majority, there is nothing in the
statute or regula ons that requires the child to exclude his or her parents from par cipa ng in educa onal
decisions. Con nued parental par cipa on and the extent of that par cipa on is a decision made by the
adult child.

Section 10
Overview of Dispute Resolu on Op ons:
Discussion or Conference ‐ The first step in avoiding and resolving disagreements is for parents and school
personnel to simply sit down together and communicate. This is pure common sense and good team
prac ce. Ask ques ons, listen to answers, share informa on, brain storm and problem solve – together, as
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mutual advocates for the child – not as adversaries with opposing agendas. If informal collabora ve eﬀorts
are unsuccessful, the following more formal processes of dispute resolu on are available to schools and
parents.
ARD Review MeeƟng ‐ Parents may request a mee ng to review their child’s IEP at any me they feel that
the services their child is receiving are inappropriate or insuﬃcient, or if he or she is not making progress. The
public agency may do the same. If the child has received an independent educa onal evalua on, the ARD
mee ng may be an appropriate me to consider the results of that evalua on. A good thorough look at the
child’s needs and at the resources that can be accessed may help to clarify what to do and/or reach a
compromise or trial period for a new or revised approach.
ARD MeeƟng FacilitaƟon ‐ The ARD commi ee may also consider u lizing a facilitated approach to the IEP.
Educa on Service Centers have and can provide training to individuals on facilitated ARD mee ngs. A
facilitator helps keep members of the ARD commi ee focused on the development of the IEP while
addressing conflicts and disagreements that may arise during the mee ng. At the mee ng, the facilitator will
use communica on skills that create an environment in which the ARD commi ee members can listen to
each member’s point of view and work together.
MediaƟon ‐ Media on is another means of resolving a dispute and reaching consensus that involves si ng
down together, each side presen ng their views of the dispute and desired resolu on. Media on can be
ini ated by either schools or parents, is completely voluntary, and is facilitated by a trained, qualified,
impar al mediator provided by the State. Most o en, media on involves the people most directly involved in
a child’s educa on ‐ school personnel and parents ‐ and most o en an a orney. And while it is a structured
(formal) process, it is an inherently more flexible one than the legal proceedings required for a due process
hearing. A successful media on results in a legally binding, enforceable agreement between the school and
parents, and perhaps best of all, the agreement is one to which both sides have commi ed.
ResoluƟon MeeƟng ‐ Called “Resolu on Sessions” in the statute, the process is a new op on available to
resolve disputes. In the regula ons the op on is called “Resolu on Mee ngs” and is IDEA’s a empt to get
the par es to resolve their diﬀerences short of going to due process, which generally is more adversarial and
costly. The LEA must convene the resolu on mee ng within 15 days of receiving no ce of the parent’s due
process complaint and prior to the hearing. The purpose of the mee ng is for the parent of the child to
discuss the due process complaint he or she has filed and the facts that form the basis of the due process
complaint, so that the LEA has the opportunity to resolve the dispute. The LEA cannot have a lawyer present
unless the parent does. This mee ng is not required if the parent and the school agree in wri ng to waive the
mee ng or if they agree to use the media on process.
Due Process Hearing ‐ Both the parents and the public agency may request a due process hearing to resolve
a dispute about the child’s iden fica on, evalua on, or educa onal placement, or any aspect related t the
provision of FAPE to the child. The filing of a due process complaint can lead to media ons, a resolu on
session, and/or to a hearing.
The due process hearing moves resolu on of the dispute out of the hands of the school and parents and
places this authority in the hands of a hearing oﬃcer. The par es involved in a dispute process hearing
present their issues and claims in a formal legal se ng, u lizing evidences such as witnesses, tes mony,
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documents, and using legal arguments. Typically, each side is represented by an a orney and the conduct of
the hearing is similar in tone and execu on to a legal proceeding in a courtroom.
A er all evidence and legal arguments have been presented, the hearing oﬃcer rules on each ma er under
dispute and issues a wri en decision that must include findings of fact and a decision. The decision of the
hearing oﬃcer stands as the administra ve decision on the issues raised at the hearing. In Texas, appeal is
directly to a federal or State court. Texas now allows parents to be represented by non‐a orneys.
At mes, while working through the dispute resolu on process, parents may decide to remove their child
from the public school and place him/her in a private school that the parent believes can provide educa onal
benefit. If the public school has failed to make FAPE available to the child, the public school may be required,
if they are found to be in viola on, to pay for the costs of the private school educa on.
State Complaint ‐ A State complaint consists of a wri en communica on to the SEA alleging viola on under
Part B of the IDEA. The State is required to inves gate the complaint, allow the complainant to submit
addi onal informa on, obtain a response from the LEA, and make an independent determina on as to
whether a viola on has occurred. This includes findings of fact, conclusions, and the reasons for the SEA’s
final decision.
If the SEA finds a failure to provide appropriate services to a child, the SEA must address this through
correc ve ac on to address the needs of the child (such as compensatory services or monetary
reimbursement) and to ensure appropriate future provision of services for all children with disabili es.

Section 11
Discipline Procedures ‐ The 2004 Amendments to IDEA include specific provisions that address the discipline
of children with disabili es who violate a school code of student conduct and in so doing, become subject to
disciplinary ac on by the public agency. The final Part B regula ons include significant improvements in
discipline procedures that a empt to balance the protec on of children’s rights while giving school personnel
the authority to maintain safety and order for the benefit of all children. The new requirements simplify the
discipline process over how this was delineated under IDEA ’97 and make it easier for school oﬃcials to
discipline children with disabili es when discipline is appropriate and jus fied. At the same me, the new
regula ons retain provisions from the IDEA ’97 regula ons and revise others to ensure that the rights of
children with disabili es and their families are protected.
InformaƟon in part provided by: Wright, Peter and Pamela Wrightslaw: From EmoƟons to Advocacy
(Harƞord, VA: Harbor House Law Press, Inc. March 2010)
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